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SHORT-ANSWER QUESTIONS 
QUESTION 1 


Explain two criticisms that David Hume made of natural-law thinking. 


QUESTION 2 


What did H L A Hart mean by the open texture of law? What was his attitude towards it? 
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QUESTION 3 


Explain how H L A Hart’s distinction between primary and secondary rules is used to support 
his positivist position. 


QUESTION 4 


Explain Dworkin’s distinction between policy and principle and what purpose the distinction 
plays in his approach to legal reasoning. 
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QUESTION 5 


Explain Dworkin’s distinction between background and institutional morality. 


QUESTION 6 


Explain two criticisms that Altman made of Dworkin’s (as opposed to Hart’s) approach to 
judicial discretion. 
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QUESTION 7 
Indicate an argument Aleinikoff mentions for and an argument he mentions against a 


nautical approach to statutory interpretation. 


QUESTION 8 


What role does precedent play in Aleinikoff’s preferred approach to statutory interpretation? 
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QUESTION 9 


Explain what Goldsworthy means by an enactment intention, and how an enactment 
intention is interpreted differently depending upon whether one adopts an extreme or 
moderate originalist perspective. 


QUESTION 10 


Explain Goldsworthy’s distinction between the denotation and connotation of a word, using 
the example of the Australian Constitution’s empowerment of the Commonwealth Parliament 
in relation to lighthouses. 
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QUESTION 11 


What justification for the existence of moral rights does Waldron provide which is 
inconsistent with what he understands as a major justification for constitutionalising rights? 


QUESTION 12 


Explain the difference between social liberalism and neo-liberalism and an implication of 
each for higher education. 
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GRAMMAR QUESTION 
QUESTION 13 


Correct the passage below for grammatical errors, in conformity with the rules indicated in 


the prescribed material from the Academic Skills Office. 


Goldsworthy argues that a statute should be interpreted with the original, intended meaning 


in mind. This is in contrast to Aleinikoffs approach which is a nautical approach to statutory 


interpretation. The aim in this essay is: to explain Goldworthys approach; to explain 


Aleinikoffs approach; and finally to evaluate both approaches. Its obvious that statutory 


interpretation is a highly significant legal issue. Its importance is indicated by the fact that the 


professional accrediting bodies of Australian law school’s are placing pressure upon law 


school’s to enhance their training of students, in statutory interpretation. 


In describing the approach, which Goldsworthy takes, its helpful to note that he is a type of 


originalist. Therefore, the relevance of statute, its context and its intention. When dealing 


with the US Constitution, its therefore important to place oneself in the shoes of the framers 


from three hundred years’ ago, even though it is extremely difficult to do so. A judge, who 


feels that this is impossible in relation to the particular issue in question, should regard 


himself or herself as no longer bound to take an originalist approach and should look for the 


most morally attractive outcome, otherwise they are failing in their judicial duty. 
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Aleinikoff, a strong believer in a non-originalist or as he states a nautical approach identifies 


how the law already involves a presence of the nautical approach and he argues that this 


presence should be fortified. While Goldsworthy and Aleinikoff take different approaches 


they do not exhaust the field, there is for instance extreme originalism, however Goldsworthy 


and Aleinikoff share more in common with each other, than extreme originalists share with 


either of them. 


ESSAY QUESTIONS 

QUESTION 14 

Explain the positivist challenge to natural law. How would Dworkin respond to this 
challenge? 


QUESTION 15 


Explain Waldron’s critique of Dworkin. How could Dworkin respond to that critique? 
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